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11 E P O R T. 



THE SELECT COMMITTEE to whom the Eleventh Report of 
the Commissioners of Inquiry into the Courts of Justice in Ireland ; 
together with a Letter from the Chief Baron of Ireland, in 
reply thereto ; were referred, to examine the matter therein contained, 
and to report the same, together with their Observations thereupon, 
to the House ; Have agreed to the following REPORT : 



Y OUR Committee propose to follow the same arrangement of the Charges 
arising out of the Ninth Report of the Commissioners of Inquiry into the 

1 Courts of Justice in Ireland, against the Chief Baron of the Exchequer of Ireland, 

which has been already adopted by the Committee appointed for the same purpose, 
in 1821 ; only noticing such additional Observations made in the Eleventh Report of 
the Commissioners, and in the Second Letter of the Chief Baron dated 14 June 
1822, as appear to them most material; but they feel it necessary to impress upon 
the House, that nothing but an attentive and detailed examination of the documents 
in question, and of the former Reports on this subject, can enable the House to form 
a just or correct view of the subject. 

I. 

Fees upon Affidavits. 

Upon this charge, the Committee of 1821 were misled by the Ninth Report of Report, 1821, r 
the Commissioners, to state, “ That the usher and crier of the court have no claim 
“ for fees on affidavits sworn before the Chief Baron, when sitting at Nisi Prius 
but Your Committee afe now satisfied by the Eleventh Report, and the evidence of 
the Chief Baron contained in the Appendix thereto, that the term, “ in Court," in 
the Book of 1 734, was intended to extend to the court of Nisi Prius, as well as to 
the court of Exchequer, properly so called. 

It also appears from the Eleventh Report, that the supposition of the Committee of 
1821, that the Chief Baron had stated his clerk to be entitled to 1 s. upon every 
affidavit sworn before him at his own house, had arisen from a misconception. 

The Committee of 1821 have reported, “ That the regulation for altering the fees D*p. 9- 
“ in question was assented to by all the Barons, and that it would be for the consi- 
“ deration of the House, whether, under all the circumstances, it afforded matter of 
“ accusation against the Chief Baron, by whom it was proposed.” 

Your Committee have no further observation to make on this subject, except to 
state, that by the term “ assented to," it is not to be understood, that any formal 
order of court was made ; but only, that the alteration was proposed by the Chief 
Baron, acquiesced in by the other Barons, and acted upon by them all. 

II. 

Fee on Commission to take Affidavits. 

Upon this charge the Committee of 1821 have reported as follows: — D°p. 10. 
“ That as from the minuteness of the excess received by the Judges (unless it shall 
“ appear that the fee has been taken since their attention has been called to it), there 
■*’ is every reason to believe that it may have been received inadvertently, they do not 
“ think that it calls for any additional remark.” 

The Eleventh Report of the Commissioners states, “ It is to be collected from the nth Report, 
“ replies of the Barons to the queries submitted to them, and in the evidence of the 
“ officer by whom the fees alluded to were received, and paid to the Barons, that their 
“ Lordships’ attention was not called to the irregularity of the receipt of those fees, 

“ until 
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“ until the publication of our Ninth Report (in May 1821); in consequence of which, 

“ they declined receiving the fees which had been taken by the officer under a com'* 

“ mission issued in the preceding' vacation.” 

III. 

Alteration of the Fees from Irish to English Currency, 

Report, 1821, p. 11. Upon this charge the Committee of 1821 report their opinion, “ That the cir- 
“ cumstance of the previous collection of the fees by the officer, in English money, 

“ cannot justify the direction that they should continue to be so collected, and should 
“ be accounted for to the Chief Baron, unless long usage could be shown, and that 
“ under such circumstances as should be deemed to warrant a presumption of the 
“ legality of such collection.” 

The Commissioners being directed to ascertain, whether any such usage can be 
mb Report, p 11. shown, report, “ There has been no usage sufficient to warrant a presumption of the 
“ legality of the demand.” 

Appendix to nth" It is particularly observable, that both Mr. Farren and Mr. Pollock, two of the 
Report, most experienced officers in the Exchequer, who acted as taxing officers previous to 
P- 59- Q- * 6 - the appointment of the present Chief Baron, agree in the belief, that in those cases in 

p ' 5 ’ ' ' 9 ‘ which the fees were received in English currency, they were only allowed in taxation 

of costs, as between party and party, in Irish currency, 
mh Report, p. 10. The Commissioners also state, that “ From an inspection of several bills of costs in 
“ printed forms appearing to have been signed by the late and present Chief Baron, 

“ between the year 1803 (being the earliest period for which bills of costs are to be 
“ found in the office) and the year 1806, it appears, that the judicial fee of 25 . on 
“ signing each bill of costs, which is one of the fees stated by Mr. Patten to have 
“ been received in English currency, was allowed against the suitors on taxation in 
“ Irish currency.” 

p n “ Mr.Cathrew likewise states, that the payment in English money was frequently 

Appendiz to D° “ refused; and that when seriously objected to, the demand was generally relin- 
P- 74 - Q- 49 - 5 <V 53 - “ quished ; that on taxation of costs between party and party, the difference between 
“ Irish and English money was uniformly struck off ; but on taxations between 
“ attorney and client, it has sometimes been allowed : though the general practice 
“ u;as, to strike off such difference when charged.” 

. Your Committee having considered what is alleged on the subject of this charge by 
the Chief Baron, entirely concur in the opinion expressed by the Committee of 1821, 
and agree with the Commissioners in the Eleventh Report, “ That the payment of 
“ the fees in English currency, when so made, must be considered as gratuitous ; and 
“ - that the practice of the clerks in the office collecting some judicial fees in English 
“ currency, however long it may have prevailed, does not afford a sufficient ground 
“ for a presumption of the legality of the claim.” 

Your Committee think, that before the directions for this alteration were given, 
the Chief Baron was required, by his duty, to have ascertained that the demand, 
which he was thus sanctioning and perpetuating, was strictly legal, and that he was 
not merely converting an unauthorized abuse to his own benefit, from that of the 
officer. Above all, he ought most carefully to have guarded against its extension 
to several other fees, which appear never to have been collected in English currency, 
before the directions of the Chief Baron were given, particularly in the offices of the 
Chief Remembrancer and Register. 

IV. 

Fees on Taxation of Bills of Costs. 

Report, 1 8-21, p. 1 3. Upon this charge the Committee of 1821 thus express themselves: — “ That as 

“ the book of 1734 states the Chief Baron to be entitled to the fee in question, 
“ ‘for taxing and allowing every bill of costs’ at the equity side, and ‘for the 
“ examining and signing of every bill of costs at the law side,’ the practice of his 
“ predecessor to confine these fees to 6uch bills as accompany final judgment, can- 
“ not be considered to limit the right of the present occupier of the office to fees on 
“ every bill of costs.” 

“ It does not appear upon what principle the Chief Baron has discontinued his 
“ signature to bills of costs on the law side, which, according both to the entry in 

“ the 
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“ the book of 1734, and the practice of his predecessor, was necessarj to enable 
him to avail himself of this right.” 

“ The Report proceeds to state, that ‘ this fee is paid to him on his signing every 
“ judicial writ, except renewals of executions on judgments in case. The effect of 
“ this alteration has been, to give the Chief Baron fees as for examining bills of costs 
“ on the law side, in cases where bills of costs are not and never were made out; 

( “ an allegation which seems to be impliedly negatived by the Chief Baron’s asser- 
“ tion, that he receives no fee upon any bill ot costs between party and party, 

“ except such as accompany final judgment, where the execution includes not only 
“ the debt, but the costs. Under these circumstances, the Committee feel it neccs- 
“ sary to submit to the House, that without more explicit information as to the writs 
“ upon which this fee is actually claimed, and the course of practice in Ireland, it 
“ will be impossible to form a correct opinion as to the extent or legality of the 
“ alteration of demand, which has been made by the present Chief Baron. 

The Commissioners, in the Eleventh Report, state, that “ The practice has been, mh Report, p. 13. 

“ to make out bills of costs previous to the issuing of all original executions, and in 
“ general previous to the issuing of writsof habere, and occasionally, but not uniformly, 

“ on the issuing of writs of elegit and writs of procedendo ; but it is not, and 
“ never was, the practice to make out bills of costs on the remaining writs above 
“ mentioned. The result appears to be, that the present Chief Baron has received 
“ fees, as for bills of costs, where no bills of costs existed, and consequently where 
“ his predecessor did not receive such fees, in the following instances : On re- 

“ newals of executions in debt; writs of venditioni exponas ; writs of distringas nuper 
“ vice comitem ; writs of restitution ; writs of elegit where a prior writ of execution 
“ issued ; writs of habere where trials were had, and executions were subsequently 
“ issued for the costs ; writs of procedendo, in some instances. With regard to the 
“ extent of the alteration of practice, it is to be observed, that, w ith the exception 
“ of the first two heads, the occasions for the receipt of fees have not been of 
‘‘ frequent occurrence. From a return made to us, it appears, that the number of 
“ writs under those heads issued in 1814. was 602, exclusive of any portion of 
“ 404 writs of renewals of executions in debt and in case, in respect to which the 
“ officer is unable to state how many were of the former class. 

“ The Chief Baron has stated, that he received no fee upon any bill of costs bc- 
“ tween party and party, except such as accompanied final judgment, where the 
“ execution included, not only the debt but also the costs but it appears, as has 
“ already been noticed, that his Lordship, contrary to the practice of his predecessor; 

“ received a fee as for a bill of costs, on the issuing of each writ of inquiry, though 
“ not accompanying final judgment, and not including any costs; and further, that 
“ after the execution of the writ of inquiry, and the entry of final judgment, his 
“ Lordship received another fee for the bill of costs, made out previous to the 
“ issuing of the execution. The number of writs of inquiry issued in the year 1814, 

“ as returned to us, was 360.” 

This fee appears, from the manner in which it is stated in the book of 1734, 
originally to have been a compensation for actual duty performed in the examination 
of bills of costs. In the course of time, from the multiplication of business, the 
duty lapsed into a mere form of signature, and so remained till the appointment of 
the present Chief Baron, who discontinued that form, upon the ground, as he 
alleges, that he considered it to be of no value, It is obvious, however, that while 
the form of signature was preserved, it had the effect of preventing the possibility of 
the fee being claimed in cases where no bill of costs was actually made out. And 
it appears to Your Committee, that in any regulation for discontinuing the signature, 
the judge by whom it was made, was bound to take particular care, that the 
receipt of the fee should in no instance be extended to cases where it would not 
have been previously claimable. 

The direction of the Chief Baron, as stated by Mr. Pollock, to whom it was Appendix to nth 
personally given, was, “That the fee of 2s. 2d. should be charged and received for him 
“ upon all bills of any sort, that were taxed in the office;” and had it been so 
confined in its operation, it does not appear to Your Committee, from any evidence 
before them, that it would have been incorrect, except so far as relates to the 
increase already noticed under the head of currency. 

352. B But 
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6 REPORT FROM SELECT COMMITTEE ON Eleventh Report 

But under this regulation in practice, the fee is now stated to have been received 
by the officers of the court, on behalf of the Chief Baron in certain cases, and by 
the Chief Baron himself in others ; upon all writs except renewals of executions 
in case, including the writs specified in the Eleventh Report of the Commissioners, 
upon which no bill of costs could ever have arisen. 

Your Committee are of opinion that the answer hitherto given by the Chief Baron 
to this charge, is not satisfactory. 

V. 

Increase of Fee on swearing Sheriffs. ■. 

The Committee of 1821 have reported on this charge, that it appeared “ that 
5. “ the practice of receiving these fees was established before the Chief Baron's 
“ coming into office, and that it will be for the consideration of the House, how far 
“ lt "’i* 1 be disposed to proceed on this head of charge, unless it shall appear that 
“ the Chief Baron’s attention had been specially drawn to the fact of this receipt.” 

It having been referred to the Commissioners to inquire, whether “ the Chief 
“ Baron’s attention had been specially drawn to the fact, that the fees charged qn 
“ swearing Sheriffs, and taking their recognizances, were greater than those allowed 
“ for his lordship, by statute 12 Geo. 1. c. 4.” — • 

They report that “ they beg leave to refer to the evidence on this subject, which, 
“ though it shows that his lordship’s attention was, at different periods, drawn to 
“ toe amount of the fees received by him on both occasions, does not in our opinion 
“ aff b l 'd proof that it was specially drawn to the statutable regulation on this sub- 
“ ject, previous to his lordship's examination.” 

VI. 

This charge is stated by the Committee of 1821, to have originated in a mere 
clerical error, and to call for no observation. 

VII. 

Fee Charged on Writs. 

The Committee of 1821 report, That the extension of this fee was not alleged 
to be warranted by practice at any former period ; and that thev did not conceive 
this charge to be in any way answered by the letter of the Chief Baron. 

No reference having been made to the Commissioners upon this head, it is not 
mentioned in the Eleventh Report , but the second letter of the Chief Baron restates 
and urges again the arguments which, in his first letter, he founded upon the oath of 
the Chancellor of the Exchequer, to prove that the signature of the Chief Baron was 
necessary to warrant tlie affixing of the Exchequer seal to every writ, except original 
process, and that, consequently, he was entitled to fees thereupon. 

Your Committee however agree in the Report of 1821, that it appears, both from 
the words of the oath of the Chancellor of the Exchequer, and from the book of 
1 734 , tnat by the ancient usage of the Exchequer, there are processes, writs and 
other things, the sealing of which may be warranted by the direction of the court, 
expressed by the signature of the officers only ; and must repeat, that they do not 
conceive this charge to be in any way answered. 

VIII. 

Fees on Decrees. 

The Committee of 1821 have divided this head of charge into two branches, upon 
w hich they have thus expressed themselves “ Upon the first branch of this charge, 
“ viz. the transfer of the fee from signing the decree to the setting down the cause] 
“ by which means it has been collected in 132 cases during three years, on which it 
“ would not otherwise have been payable. It does not appear to Your Committee 
“ that any answer has been given by the Chief Baron, except the statement of a 
“ smillai ' alteration of die criers fSe in the court of Chancery. Without inquiring 
“ “to th e propriety or circumstances of this last charge, the Committee think that 

the commutation of the fee of an inferior, bv the directions of die court under 
• “ which 
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“ which" he officiates, can supply no precedent for the alteration of a fee by a pre- 
“ siding judge, under his own authority, and for his own benefit.” 

“ The second branch of this charge consists in the demand of the fee due for an 
“ exemplification upon the copy of a decree ; and this the Chief Baron justifies by 
“ arguing, that an exemplification means a copy within the true intent of the book 
“of 1734.” 

“ Under these circumstances, Your Committee do not see any sufficient reason to 
“ presume that the fee stated in the book of 1734 to be due on exemplifications, was 
“ intended to extend to copies. If any construction to this effect can be shown to 
“ have been adopted previous to the appointment of the present Chief Baron, it might 
“ materially vary the case ; but in the absence of any such evidence, they are of 
“ opinion that the Chief Baron has failed in justifying this demand.” 

Your Committee do not find that any material additional evidence, upon either 
of the points above stated, has been supplied by the Eleventh Report of the Com- 
missioners, or the second letter of the Chief Baron ; but a new instance has been 
pointed out to them in the Seventh Report, p. 21, in which a fee has been com- 
muted, and the payment of it transferred to an earlier period of proceedings, by 
the direction of alfthe judges of Ireland, similar in its principle, as it is contended, 
to the alteration made by the Chief Baron, iu the fee referred to in the first branch 
of this charge. 

The following are the facts of that case, as stated in the Seventh Report, p. 21 : — 

“ It had been the practice of each judges register to demand a deposit on a record 
“ being lodged, as security for the payment of the fees to which he should be 
“ entitled, and to retain the postea until any balance he might claim above such 
“ deposit should be discharged. The deposit, until the year 1801, was confined to 
“ one guinea, paid by the plaintiff. About that period, it was represented, at 
“ a meeting of the judges, that their registers were often deprived of their fees by 
“ parties compromising the matter in difference, without calling for the postea, or 
“ paying the registers bills ; and after some discussion, it was agreed that the register 
“ should thenceforward be at liberty to demand a deposit of three guineas instead 
“ of one guinea, from the defendant’s attorney ; but it was never understood that the 
“ registers were to receive these sums as fees ; on the contrary, as we learn from the 
“ Chief Justice, it was expressed that they were to account with the parties for the 
“ deposits, and refund any excess beyond the fees they were entitled to. Under the 
“ sanction thus given, the deposits were increased. We collect from the evidence 
“ of Mr. Treaks, joint register of Mr. Justice Day, that ‘for some time after such 
“ increase, if the trial did not go on, or stopped at such a stage, that the costs did 
« not amount to the sum deposited, he returned the difference,’ acting in this 
“ respect according to the express intention of the Judges; and Mr. Cosgrave’s 
« books for the year 1801, afford evidence, that in cases where the record was with-' 
« drawn, before the register’s fees on the proceedings had amounted to three guineas, 
“ he was at that time in the habit of returning the balance of the deposit; but subse- 
•i quent to that period we find that the general practice has been, for the register to 
“ retain the entire of the deposits, and not to render any account when he did not 
“ claim a further payment. Thus what was intended by the judges as a mere security 
“ for the register’s fees, has been converted by those officers into a source of undue 
“ profit, and has had the effect of making the expense of merely entering a record, 
“ even though it should not proceed to trial, amount to three guineas, though the 
“ fee payable on such entry is only 115. 8 d. or 1 7 s. 6 d. according to the court 
“ from whence the record issues.” 

The House will observe, that in the instances referred to, it was distinctly made 
a part of the regulation, that the fee was to be received only as a deposit, which 
check was wanting in the regulation made by the Chief Baron in the Court of Ex- 
chequer. Your Committee, however, think it right to observe, that the instances 
appear to have been extremely few in the Court of Exchequer, in which causes set 
down for heariug did not proceed to a final decree; and that it is therefore fairly, 
presumable that the necessity of such a check might not have occurred to the Judge 
making such a regulation in that court, as it would in courts where such cases are of 
more frequent occurrence. . 

B 3 The 
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The Committee have also to state, that upon each of these branches of charge, 
a defence is now adopted by the Chief Baron, which, at the time of the Report of 
1821, he did not bring forward. 

Upon the first head : 

He deposes, in his examination before the Commissioners — “ But I now feel it 
“ necessary to state most distinctly, that I never gave any direction to the officer to 
“ retain, or pay fees to me, upon decrees which were not pronounced ; that no 
“ such circumstance was ever brought under my consideration, until after the pub- 
“ lication of the Ninth Report; and that I did not know, until lately, that any such 
“ fees were paid over to me; and that no person, to my knowledge or belief, ever 
“ demanded the return of any such fees, either from the officer or myself. I have 
“ since found, that the receipt of those fees by the officer, in the first instance, was 
“ an unavoidable consequence of the arrangements which had been made ; and that, 

“ instead of treating them as deposits, he has handed them over to me, together with 
,£ other fees upon decrees pronounced, which it never was my intention that he 
“ should have done, and for which I never gave him any authority.” 

And in his second letter he states, “ Those fees, received upon the setting down of 
“ causes, on which decrees were never pronounced, ought to have been treated as 
“ deposits, and returned to the parties.” 

It is true, that Mr. Biddulph, the officer who received the Chief Baron’s directions 
for this transfer, states, that he did not get any direction to treat the fee of 6 s. Zd. 
so received, as a deposit, and not as a fee to be handed over to the Chief Baron, in 
those cases where no decree should be pronounced ; and that the Chief Baron himself 
did not, in his examination before the Commissioners in 1820, or in his first letter, 
advert to any such understanding; but it is material to observe, that the total 
amount of fees so received, in which no decrees have been pronounced, is extremely 
small, not averaging more than two guineas per term ; and it is expressly added by 
Mr. Biddulph, that the manner of accounting for fees did not afford the Chief Baron 
any opportunity of knowing that the sum accounted for, included any fees as for 
decrees which had not been pronounced. 

Adverting to the very small excess of receipt occasioned by this direction, Your 
Committee are disposed to presume, that this alteration was made with the view 
only of preventing the evasion of payment in cases where the fee was due, and not 
with that of levying it in instances where no decree should be pronounced. 

Upon the second head : 

The Committee of 1821 report, “that if any construction to the effect of 
“ showing, that the fee stated in the book of 1 734, to be due on exemplifications, 
“ was intended to extend to copies, can be shown to have been adopted previous to 
“ the appointment of the present Chief Baron, it might materially vary the case ; but 
“ in the absence of any such evidence, they were of opinion that the Chief Baron 
“ had failed in justifying this demand.” 

Mr. Goulburn directed the Commissioners to inquire, “ Whether, previous to 
“ the appointment of the present Chief Baron, any construction can be shown to 
“ have prevailed, the effect of which was to extend to copies the fees stated in the 
“ book of 1734> to be due only on exemplifications.” 

In reply to which, they state, that “ they are satisfied that the distinction between 
“ exemplifications and copies, has been as well understood and maintained formerly 
“ in the court of Exchequer as elsewhere;” on this head therefore Your Committee 
would have nothing to add, if it were not that the Chief Baron has now advanced 
a defence which he did not before adopt. 

The only fee upon a decree, to which the Chief Baron appears, by the book of 
1 734, to be entitled, is thus stated “ 6s. 8 d. for perusing and signing every decree 

This fee has already been stated to have been transferred, by his order, to the 
setting down the cause for trial; but a fee of 6s. 8 d. has, notwithstanding this 
transfer, still continued to be receired by the Chief Baron, at the time of pronouncing 
the decree. This, in his examination before the Commissioners in 1820, and in his 
first letter, he justified, under the article in the book of 1 734, “ for every other 

“ exemplification;” 
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“ exemplification but he now contends, that if it should be thought that this does 
not warrant the demand, he is still entitled to it as being as the remaining part of 
the fee of 13s. 4 d. always received in the Chief Remembrancer’s office, and charged 
in bills of costs, under the head “Notes and Baron;” but previous to his 
appointment, suppressed from the Chief Baron by the officer, and sunk in the 
office. 

This fee, amounting to 13 s. 4 d. does not appear specifically in the book of 1734, 
but it is stated by Mr. Furlong a solicitor, whose experience as to the practice of the 
Court of Exchequer goes back to the year 1767, that he conceived fis. 8 d. of it to 
have been received in right of tlie Chief Baron, and that lie never heard that a second 
fee for the Chief Baron was chargeable to the suitor on the same decree. — With re- 
spect to the one half of this fee, there is no dispute, as it is allowed on all hands 
to be the fee “ for perusing and signing the decree,” mentioned in the book of 
J 734 » the payment of which, as stated on the first head of this charge, has 
been transferred by the Chief Baron’s direction to the setting down the cause. 
Your Committee do not see any reason to presume that the other moiety charged 
for “ notes,” ever belonged to the Chief Baron ; but they think, that even if this 
could be established, it would be no defence of the fee charged upon the suitor as 
for a copy of the decree, and that it would be incumbent upon the Chief Baron, 
to show that he had in fact only claimed to his own use, a fee, previously received 
by the officer, and not introduced a new one ; and that he had at the time given 
specific directions, to prevent a double charge upon the suitor ; on this head he is 
entirely silent, and the Committee are obliged to concur in the Report of 1821, that 
the Chief Baron has failed in justifying this demand. 



16 May 1823. 
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